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To the PETITION and KEPLYES gen ig td de 


COMMISSION „ - PARLIAMENT 


T 


For 


FYNEs and FOREFAULTURES: - © 


HISPetition being apretence to an Office I ge conti 
Terms alan Act 80 Parliament, See ayment of rc. 2 
5 reaped the proſit ge" years together; F * 
1 Reyounced an kia recs dn, 0 aent of f« 
Thouſand Merks. Itis no a Tg 4 — bofir ——_— 


. 


2nd UEDATED W 
little Reaſon and Argument, as theclaimirſelfwas ficſt intemted-with v to Law and 
Juſtice, for the Printed * Defence, and cita the Text ot the Romen Lav 
with lo much difingenuity, making ſach groſsa 


nd affected miſappligations ani unreaſon- 
able and illiierate inferences; Firſt, ſetting up a ſbaddow of Fear and Force, and then a- 
duceing a nauſeous volum of impertinent citations againſt ir, that it ſrems the Petitioner 
( who could have replyed much better himſelf) bas referred them to ſoma of his Lawyers, 
who bad only the advantagetoread more Catalogyes, ofeſtmore Law of deſigu to 


embroile tbe caſe, and to teach the Lawyersimployed for the Clerks no other point of La- 
ing, then to miſt ke iheit Defence by e 2. 


f | 
It will be needleſs to trouble the Comm repeating here the matter of Fact in the 
Ariſwers, ſeingthe Anſwers ate in the bande h 2 


| | e Honourable Members, nor isit neceflas 
to reſum the Dilator defences, - already proppned, but only toadd this farder, whichmay 


be conſidered as a Dilator, vj. That fince the Petitioner has neither Conſigned nor Offic- 
red the price he received, his Lybel ſhould be caſt , andjthe Defenders not oblieged to 
Anſwer to it, as wasſolemnly Decided gg tbe 6th of Jay 1543. the Laird of Nagra 
-againlt Sinclair of Steinflews, and on the 25th of 7axe 1576, Mackilveiz againſt Cremford; 
And thereforethe Defenders ſhall endeayour ſhortiy-to Duply to whatis alleaged inthe 
| wc | againſt the perrenptot Defances: | 

Where Imo: It is denyed, That the Goyernment can diſpoſe of private Mens Rights, 
for the publick Utility, upon giving the ptiyate Party areaſonable Recompence for their 
loſs, which was never defore HATE Doctor, and is allowed bythepraQticeef 
This and all other Nations,  eſpeci n or Regulating of publick Ofi- 
cet; Wat not the Office of Ines ſyppre fed, 


the Jaaa turned in a ce 
_ 


L 


(C:i8a 7 

of the Ordinary Senators ofthe. Colledge of Jaffice, when Mr. lll May. 

. Jobs Preflon had Gifts of the ſaid Office + being Juſtice Depates during life, 

adgiog any gime . aſp oc n for their loſs ? 
[ſtance 0 en en when there was 

* » as = rand pdſnive Ac 4 

this caſe, if it were not deftroyedby thedo le Cannon-ſhot at it 


by the whole Lords is 
2d. Efle, That both the 


rakce; The 


ect be might grant a new 
ngeſt liver ofthe two; whichwas 


1 
Incumbent, was in 7 11649. . (when the faghk vere. idveading the Kibgdon 
15 ja tc) gad ariſen tidepieſent dir: DD 
lobt copjunct Cletła in one Office; And to inſer by tha Taflince? Thai th 
Ac or * wat in deſuetude, or that it did preſcrive rr. e adhd 1667, 


Q1.1669,. more.Confidencethan } Gent 5 Soil the great for i6n ofthe 
Reply, e Thatthe AR ofBederantnodebe of e Wfwrtwle, 1d 
reſcrived, falling, all tbe Super ſtructer muſt fall in conſtquimes,' and thi Xidge Land- 
N the Clerks iö be regulate according to the ſaids dt, will not impotringufiice,; 
much leſs Concuſſion. | | Sf, 6 (1-6 


retend chatthe Apſwere 4 
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| Mice, unleſs the other Clerk mere brought 
at the Deſire, and with the Gonſent of the Incumbent, was by reaſon af abe priqudice 
tbat the Liedges might ſuſtain through the delay it might occaſion in the diſpatch of Ju- 
ſtice, by the Debates and Quarrellings that might ariſe berwixt ewoGlerkiin ane Office; 
that were not ina good underſtanding togeibec. whereof the Petitioner is a living Infllexce. 
It is then appaient that His Maj ſties Lecerbeing conform to the ſtandimg Law of the 
Kingdom, neitherit, nor the Act of Sederumt.fojluwing thereupon, can import amy in. 
juſtice as to tbe Petitioner; But on che contrair, Mr Fobn Hay had better ground to al- 
leadge, That the Lords ſentence, «ppointinghiad to pey 9080 Merks, was utjuſt, ſeing 
the Petitioner wasimpoſed upon him contrairto Law; then the Petitioner has to alleadge 
that the 7000 Merks was not a reaſonable Compoſition, being more than ever before 
that time was payed for any of theſe Imployments. And the vaſt difference betwixt 
Tarbat his bringing in of Conjuncts ir each Office, and Sir archibeld Primmoſe his bringing 
them,in does clearly appear, inthat the one was done inthe expreſs tetms ofthe 44 
of Parliamenr, and conform to Law; and the other expreſly contrait to Law, which was 
fully conſidered by the Parliament 168 5, wherein what Tarbat did, was approven and rati- 
fied, not in courſe, but by a ſpecial Act of Parliament, which is not Declaratorie,but is Ste/nie- 
ry,and yet not Derogetory from the Act 1621;for as the Act 1621, allowes only one Clerk in 
each Office, without conſent of the Incumbent; ſo the Act 168 5, allowes only of two 
with conſent ; and ſo ſecures that the Regiſter ſhould not be able to bring in more then 
two in each Office, albeit he ſhould procure the Incumbents conſent, which ſeetned to 
be unclear by the Act 1621. | | 
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ves .. Wikia duGlouniioe of 


. Le f , in 
== ral themn in pc uf de v. 
tes ore 


n»the A 


acc ors was at fitſt but Annual, endi 


with every 
after endured no longer, even is rebas iwnmobilibas, then 


a | " I> 
for the Tenyear2of the Rewes Preſcription , and torefuſe the Clerks, the benefit of that 
Ten Pes . . which ( es wreck that their Rights havebeen bens fide acquire 
ed; and them and their Authors for feurteen Years together, without a ſhaddow 


of interruptions); would ſettle and fecureth 


all paſſchle eontroverfie. | 


eſzme according to the Rom Lew, beyond 


- The thirddefence founded on the recording of his Majeſtier Letter, the Clerks conſent; 


and all theſe publick Acts of Sederunt, and Parliament mentioned therein; and the Petiti- 


one ſo long acquieſcence andnot quarelling the ſame, meets with no other Reply then 
chat it is a quible on the ge. : cod: dere jad: to apply it to any other thing then to « & Teſti. 
moniezand Depolitionsof Parties and Witneſſes, Yand that the recording any Tranſaction 
or Matter · int ſelf defective cannot ſupply. irs defects. = 


that Law goes no farder then his Gloſs and Commentarsled him, otberways he could not 
overſcethe Import of the word (Geſtam) in his ſo much boaſted Edict, Quod metas cauſe 
eft, Sc. And the II: 19. and 58: f. de verb frenif. Are the beſt Commentars for 


— hor that word, u h ch make it to ſiguiſie any Deed that can be the foundation of 


a Right; and it was not reaſonable to think, that the recording Depoſitions of Parties, 
and Witneſſes ſhould intereſs the publick Faith more, or put ſingular;Succeflors in greater 
ſecurity in Relation tothe ſubject matter offuch Depoſitions, then the Recording publick 
Reſcripts of Princes, and ſolemn Acts of Sederunt, and Acts of Parliament ſhould do in 
Relation to what is defined and enacted thereby. And albeit the Diſcharge and Renancia- 


tinto Hayſlons, on payment of ſo conſiderable a Sum, be the likeſt thing ol any to a Tranſ. 


ation ; yet it is bo d that the KING's Lecter for executing the Law, the expreſs 
and jadicial conſent of the three Clerks who had then the ſole Right, and the fevetzl Acts 
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To which iris N that it would appear the Replyers common ſenſe in Applying of 
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ly 


the Law has fixed : 


IM 


3 
rer and cho they Wald- thetwot Patin ca 
So that without the higheſt Violation ofthe pablie Faith, that erb Thi rofl 
to private Rights, and moſtunjuſt „% to thEudcotgraverreU Ti dtth 
dom, there can be no queſtion ofibe A oft e pr 
ces, which were bought as dear, andbave a many 
rity, as any ſo much property within the Nation. 

To Elide the 44b and 5b Defences, foanded'apon x 
There is aforced Bogle ofa Covcufiowpretended; anda labe mm 
thrownin,. as if the antiquated Name of oc agar No were as — ir in 2 
perſwade the wiſdom ofthe Nation; as the Fargourof Albuys ere 

ife the value of that precious Dragge ; But becauſe all; or if the 
af all ſerve to clear, thatthere was any Fear or Concaſſion'in tHis |. 
t eDeodrextortedby ForceandFear, arerefluceablein Law, Which i meg | 1 
nd like wayes, that the Replyer p to explain the ttue e LE 
of Fear has alter bis manner wandered far from theſy Caifes of Flar , wich 
Therefore paſſing theſe Citations which concern ve 22 
ſtion, let the Legal Cauſes of that Juſtam Metus, which by the R Law, 2 
fit of Keſtitution be conſidered, a ithey are defined b the Text k ſelf? 5 7 ſo 
that it lea ves no ground ofdebate, and plainly excludes the Petitioner's Cafe, For that: 
3: and what follows in the Title + Nanu mets« tanſa, g. Determinitconcertiing the 
oſt cauſes of Fear in theſe words: Contivet ili hec clavſ — Met nds 
— aligzid fecit per boc ediftum reſtituitur. 5: 1. ſed vim . 
edverſus bones more: fiat, non eam quam Magifleatus ay jo" ſciticet Jae licito, & j 
ors ques ſaftinet. (which is the very Caſe) cæieram * 50 feel Pro) 
Magiſtratus vel Provincie Preſes, Pomponius 2 tho een lore Arn forte inguit 
morts vcl verberum terrore pecuniam alicui extorſerit. |: 4: gs patoction ſeroiewss tre 
ſawuliumgue admittendum |: 5: Metim — Labeo dicti wou thmorem 2 
majors mdlitetss. I: 6. Metum autem nom vani hominis, ſed ui merh, & is 
ſlant mum cadet ad hoc Edict porrinere di cums. |: y. Nec teren ifm hoc Lac. 
tineri, bædius dicit, neque alien ju ve xa don t ber doe edifum reſtitci, proinde ſũ qua me- 
tculoſus rem nullam fruſtra timnerit per boc non reſtiinitiur q uaniam neque vi neque-metus 
cas ſa factus eſt, proinde {i quiz in furto vel adilierio deprebenſus, vel iu alio flagitio, vel deli ali. 
quid, vel ſe obligavit. Pomponius rele ſerdbit, po e eum ad hoc edifim pert pertinere, timnit enim, 
vel mortem, vel vincula. I: 8: F.z. Quad ſi dederit ne fluprans petiainy Vir ſeu Mulier, hoc 
edilam locum habet, cum Virs bonir iſte u mejor quam worth: efſe debet, |: 9. Me- 
tem autem preſentem accipere debemus , nou ſeſpicionem infereuds ej ( as might have been 
in this Caſe ) Erie Pompomus ſeribit z Alt enim metum nw Eccipiendum , ideff, 
Si illatus efl timor 4b aliquo' 40 1 . fi funds mum dereliquers audi guad 
aun cum arm venire:, an buic edi ſt, & refert Labeonem exiflimere ediſte lecues 
von eſſe & unde vi imerdictum ceſſare, IC non Videor vi dejelins qui dejici nou ere 


ſed profugi. And Cxjecias ont ſaid L: pi definezia ſo many words „ Now quilibe — 
cauſe 
% 


the E 


e 


ceaſe dat Edifls, fed mortit ent orten, ant vinealorane 


, «xl fers, ant ſlapri ex que 
* ar; And anten Faber ad diam, L: 9: is of the ſame opinion, iſ the Au. 
choritie of theſe two may be compared with thut of the Replyer, and the ſame Faber, 
ad |: aff: Bod: is poſitive, quod foto opus eft, & % ecrdci & majors; welitets; ad boe nt 
vis fella vel metas illatus dici pee. By all which it is clear as Light, that the Rownn Lew 
gave Keſtitution againſt no other ſeat than chat ol. Death. ing, Fetters, Slavery, 
andRayiſhingz And it will be as clear, That the Petitioner could be under no juſt fear of 
any of theſe, it it becoulidered; 1999, That albeit his Mejeffies Letter bad made particu- 
lar mention of him, and his Office, and that he had never ſo good Right to it; Yetin 
that caſe, theloſs of his Office was no juſt cauſe of Fear, ſo a3 to infer Reſtitution a- 
gaiaſt the Renounciation: How much leſs? when in that Letter be was not ſo much as 
Hamed. And if neither the fear of , nor of any other Vexation, fell under the 
Edit, aba iat metas, which is exprefly defined in the above Text, it is not intelli- 
brate the patting wich an illegal pretenoe, to an Office that coſt him nothing, and 
vr 10 lefsthan Seven Thouſand Merks, can be teckoned a. juſt cauſe of Fear; in the Peti- 
tionet, occaſioned by a Letter, whereir there is not fo much as one word of bim. ade 
Albeit the Letter bad contained a threatning of his Majeſties diſpleaſore agaioft ſuch per» 
ſont as the Lords ſhould think fic to remove, if they ſhould refule either to remove, ot 
accept of the Modification; Yet ihat could infer no Reſtitution on the Edict, quod metut 
canſa, nam wet non ;alkationibÞus-tantums vel conte ns , ſed atrocitate falfi probari- 
cent; l: 9: cod: lg vi. 3156: As his Majeſty, and the Lords in this Caſe, ſhewed: 
no: cha leaſi difreſpe& ta any of theſe perſons who were remayed at that time; ſo it is. 
i e pet ferns inan, that they could 1 either by that Letter, ot Act 
of Sedetunt, any other thing then their Removal, and the obſerving of the Act of Par- 
liament, — oy 4" manner of.Certifececion adjected, in cafe of their not accepting 
the Modification ; Sothat no confidence ſhort of the Petitioners , could obtrude ſuch a 
groundleſs pretext of Fear, to which be is able to give no other foundation then his own 
meer conjectures anent his Mijefties diſpleaſure, to convell {o lucrative and voluntar a 
tranſaction on his part; And after fourteen yeats ſilence to 2 ſingular Succeſſors, 
for moſt Onerous Cauſe, in their Rights to an Office, ſo folemnly ſecured to them, 
and their Autbors both by the publick Law, and bis own private Paction. 
The firſt ofthe two Texts, which were thought fit to be cited in the Replyes, 7s in l:6:4 7.7: 
de «cquir: vel omit: hæred: cam qui meta verberui vel aliquetimore coaRkus fallens adierit heredi- 
caters five liber ſit, beredem nam fieri Macet (Foe ſervus ſit dominuns beredem non facere. 
Tothisitis Duplyed. 18. That the Aditio Hæreditaum, being the engaging a Perſon 
inan Aﬀair, which of its own Nature is of the greateſt import, and the moſt involved that 
isknownin Law, ſince ĩt is „ Impoſſible for any Man to know diſtinctlie the Uuiver- 
ſum jus, Quod deſuntt us habait, before be enter Heir, and for which cauſe the dies cretionis, 
apd An nas Deliberandi, were introduced to leſſan that danger;it is therefore moſt probable 
that the Rau, were more prone and readie to allow Reſtitution againſt the Aditio - 
Hereditsils, and upon more flender Grounds then agaioſt any other Obligation in tbeic 


Law, anditiscertain that in our Deciſions the Lords do frequenilie ſuſtaine „ ho | 
Elide 


RR : 1 1 
udo in Odour paſlive Title, which they would repell in other canſes; forthi 
context of tue Ciel Law,enent the Edit, uod trug car ſd mes thar 'peragriyl 
erbet excentrick and Irregular. - But 245. the great Cofere}' hom never Mat 
7 tinie: ecualed in the knowledge ol. the RewenLaw, was fo cunſcipus 
abſolare jj; eee with the whole Titles, ied whetar cauſe both 
Beſt: ꝰ Cd. That his forcedinhis Comenter, . I: 21. & 5; Digeſtiyuod ing) 
correftit, add in ſteadof Yerborurs to Ruud it herber For (layrbe Y eff 7a 
& fredicimus metum verberum qui juſtuceſf, weins-non verboram': Id thite els Tex 
thus reſtored will not meet the caſe; · ſeing ii the ulique timore, n 
verberum be not likewiſe cocruꝑted, it muſt be underſtdod bebili n, & neceſlarly ſappo- 
 ſedto be always a juſt 1 ng juſla aanſaʒ and it ĩs pleaſant to take notice * = 
Replyer could not find one ſingle rue in all th hodie of the Civill Law, which coald de 
wreafted fo much to favour the Betitioners: enſe lave this corrupt Text only, andyet tho 
it were ſincere, at ĩt eannot be; He could not ſabſume in the terms of it, neither the 
King nor the Lords having 6 threatned the Petittoner to accept of the 


be Word or Writ 
The otherCitation is the: 1 1. Cod. de.bis que ei, Ge. S perimpreſſioven 222 — 
ich Text 


Money or to grant the. Rexuxciction. - - 

metuens ſallem in wediecri officio conflitutum reiſue inecdew provincis , velloco uljcale oj | 
ue vexditionis tirnls fecerit ce ſi ene qued empinum fait redd atm. Upon vw 
the er moſt inſipidly ſubſuma, That in the Petitionets caſe, there wai eliqui; met, 
fora Child wouldbave adverted that the word «liquem in the Text, could not conſtrue 
with inoprefſienew, and did refer only to the Concuſlor, and be is pleaſed to add that the 
Petitioner could not have diſobeyed the Kings command in his Letter, without the haz« 
ard of being conſtructed a feditious Contemnet of Authority; ſo that his taking the 


Money was an Adi of neceſſity. I | : 
It is Replyed , That the lmpreſiivn mentioned, there behoved to have been a juſt 
one from a ſufficient Cauſe; Andalbeitin this Text, which ĩs acknowledged to be fixcere, 
the word aliquem bad been written aliquew , 23 the Replyer would have it: Yetthe Law 
even in that caſe would regulate theExtent of that general Terme, and reſtrict it only 
toa juſt impreſſion, the cauſes of which are fixed and known in Law; And as it isevi- 
dent from the Cauſes of Juſt Fear defined in the Text, as well as from the I: 10: cod: boc 
tit: in theſe words, ecrnſcationisinflitate vel future metu aliexationew ſen promifſionem faBew 
reſcindi poſtulentis improbum eft defiderias. That the hazird of being conſtructed a ſediti- 
ous Contemner of Authority was nocauſe of. fear, to which the Roman Lew would al- 
low the benefit of the Edi& , unleſs he ſhould thereby have run tho heard of being truly 
ilty of Seditiox : So it is groſs to alleadge that the Kings-Letter bears a command to 
the Petitioner for accepting of Money, or Relates to him otberwiſe then as the Lords 
of Seſſron ſhould find juſt to apply it; butinthis cafe there is no difficulty to underftand 
that the Petitioner was abundantly ſecure from the hazard of comemning Authority, 
by his forbearing tointrude any more upon that Office, andſuffering the AQ of Par- 
liament to be put to execution, whether he had accepted of Money for Io doing, or 
granted any ſuck Renounciation or not. 
By 


effect withon 


relationto ſingular Succe 


ae. as. a Brod, 
. 1 By al which it is plain, that none of theſe Citations 
Auchorenas, 


that are adduced omof Ba 
5, Geminns, Fan: Caldas, Natta, » oMiitinne, Mo 
nocht, and Ae to the Cz And inthe Tenn Nabe e 
of Landerdale, the Right tranſmiit by the Lady,jwaca Legal Right c wich Law, 
the Concuflor.was called and inſiſſed againf, and there were Acts of Force and Vielenoe 
| belledandproven; ſuch azthatuheRarl violent): entred to the poſſeſſion oftheſe Lands, 
40 ate any ſentence in his Fayourtor Right made to bim be the Lady. Whereas 
in this Caſe, tho' Petitioner's Night had not. null by the Act of Par lament; yet 
there was no Forceor Violence d Jer remoring bim. much leſswas be any wayes com 
ed toacceꝑt of Money, or — $ Renunciation of bis Ri t; and if he 

deen intimidate by the Lon ps te acc the Money at he waenot; yet a Receipt 

and Metks, had ant the Teunes of the At of 


. 
* 


ively that on 

— — 1 againſt * if he had 
cy. ven Obedience an cenunceds yet neverthaleis, there is-noRKeply made to 
is, but 14 days he dutſt not offer to repaſſeſa himſelſ of bis Office, avit in hum. 
y canceived he date not now a dayes, albeit hemight then at, well a> now, refuſc or ac 
opt Maney, and grant Renunciationsor-not, as he thought fit. 3 : 
The ſecend Allegeance againſt the conen an, That the Logps had no intereſt to CON» 
culs, pets no bettet Reply; FortoſaytheKINGconcuſled, eſpecially in an Affair where» 
in the Petitioner's particular Intereſt was not conſidered, and which might ha ve taken full 

t t hisaccepting of « naw and all without his giving any ſuch Renunciation, 
does notatalltakeitoff, andtherefore needs no farther Duply. 


To ths thrid on the ſpecial Caſe of ſingular Succeſſors. II is 


Replyed, That the Action 
of Reſtitution competent to the Party læſed, is in Rew ſcripee, and follows the thing extor- 


» Whatever Bene Fides the poſſeſſor had in the acquiſition. 


It is Duglyed, That ibis Allegiance does not grant , but only ſuppoſe the Concuſſion, 
and if the Replyer had beeningenuous enough in citing the Law, it bad cleared the point: 
For when in bis Reply to 2 he cites, I: 14: f: 3. . cauſe. After 
the words; In hac «fione nou (ueritnr mrumiſquicominitur ax al ius wetum fecit, ſuflicit enim 
loc docere metun fabi illaius eſſe. He induſtriouſly ſuppreſſes theſe which immediatly follow, 
Et ex hat re eum qui convenitureth crimine cares temen ſenſiſſe. Which words do not 
only quite exclude this Caſe fr m falling under that edict, ſeing the Clerks have theic OG. 
ces for moſt Onerous Cauſes, isnotourtoall concerned, and ſo cannot in Law be ſaid 
Lacrum ſenſiſſe; Pu * theſe worde muſt {ecure all ſuch ſingular Succeſſors from 
the Ayatice ofevil Men, whoſe pretences they could net poſſibly obviat, and what is Laid 
befazeto enforcethe ſccond Defence, as tothe difference of res furtiva, and mets geſts; in 

ſſors is here re ed, tho it be ſufficiently cleared 1 is al 
ready ſaid, That the Petitioner was un er no Impraſſion whereof the Law takes notic, 
Whereaticis Replyed, tothe 41h: Allegiance, That the Renounciation 


; 
t 
5 
FY 
* 
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0 | 

 #hile the King who ſigned that Letter was in life, And ebe Peticioner iam ue ; 

The N ought in L to be locked on as an eſtect ol che — 
r 


let ol che ame c 
and Foce, whereby he was temoved; And the ſame 26 it Robbem had plunde 


. 


of an bundredpounds , and offered back ten ga bis Diſcharge of the hols, In u 


Cafe the Diſcharge could not hinder Reſtitution. | 
It is Duplyed, 1990: Although the Letter had enpreſſy commanded hm, taremc 
his Office, yet unleſs it had adye ed certificution of Dea, 'orMption 
| -bove effects of the ois awox, dead in the Text, ite bon none vf 
xt cauſes of juſlus menus But its far otherwife; and that Texter 
d in ſuch tertns, as oould not poſſible fiigt any Na 
ueſtioned, but the Revitioner('it he bad ne DE 


f LH 
4b 1 185 reby bound to give a Receipt 
payment AHA 3 which is not unqueſtionable, 
yet it is plain beyond all contradiction, that there was no neceſſi · y from that Letter, or 
the Act following uponit, either for his accepting of the Money; or aſter he had taken it 
for his granting ſo poſitive and ample a Renounciation in terms ſufficient , both to De- 
nude himſelf, and to tranſmit his pretence in fayours of others; tho the Letter and Act 
of Sederunt had left his pretended Right as entire as it was at the firſt granting of it; 
and astothe ungentle parallel of the Robbers, there are ſo many diſparities,and ſo pal- 
pable, that it nerits no more Particular anſwer then that the Petitioner is not in the caſe of 
the Edict, and tho be were, the difference in Law betwixt Res eiu gefle and * be- 
twixt ſiogullar ſuceſſorsfor moſt onerous Cauſes, and Robbers need not be inſiſted upon, 


Sas 


The Replyer ends with a Reflection on the Wrongs commited in the latter Reigns, as if 
the diſpenſing clauſe in Sir arebibald Primroſe: Gift, and be vertue whereof he appointed 
ſix Clerks ot Seſſion, in manifeſt contempt of the Act of Parliament, were not one of 
the moſt pregnant inſtances,though nor the moſt important, that can be obſeryed oſthat 
Nature, ſince the Reſtoration ofthe Monarchy; and wasa wrong done not toa ſingle 
Perſon only, but to that intire Fraternity, & the making a preparative to break that Imploy- 
ment and thereby occaſion the greateſt diſorders in the Adminiſtration of Juſtice in all time 
thereafter,iftheRegiſters thought fit to conſtitut as manyClerks of Seſſion as theSecretaties 

1.5 e ate in uſe to admit Writers to the Signet, which they might very well have done 
tue of that Clauſe , if the King * * thereby diſpenſed with the Act of Par- 


liament, 1621. Although it be but conſonant to, the Modeſty of the Replyer to obtrude 
{hat the Kings letter for Executing the * — was an act of Tytrany; and yet 
9 8 that 
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rice, pretend to ay 
paying a Groat for it; He theo R 
And 


edupon 
very well that the preſent Clerks 
bexe fide 


8 Saw 
on . em for 


who 
he en. 


purchaſe it 
haye no AQ; 


Rob of 
prevail 3 


— 
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VISCOUNTITARBAF 
Being Cited INCIDENTER in the Attion beewine == 
Alexender Morro ,, and the, Clerks of the SESSION; : 

Does humbly Offer what followes to be Conſidered by the Right 


— 


Honourable COMMISSION of PARLIAMENT. 


Ihe cxpreſs ſtanding Statutes, the Clerk Regiſter's 77 | 
for Parliament and Seſſion, ate reſtricted to the number of Three. 
IF The Law probibites the Clerk Regiſter to commiſſionat any 
mote; or to adjoine any to theſe Three, without expreſs conſent of 


the other Principal to whom any ſl be adjoined, 

Some three or tour times, one deſires ot the Principals; one has 
been ad joined to the Deftrer before the year 1640, ms 2 was CON» | 
ſonant to Law, But Sir Archibald Primroſe caſts in a Clauſe in his Com- 
miſſion allowing him to joine one or more in theſe Offices, as ſhould 
be found conducing to the good of the Leidges ; and on this warrand 
joins one to eyery one of the Three Offices, ratifies their Gifts in 
Parliament, and they ſerve in Seſſion; but without asking or getting 
any expreſs conſent of the other Three, as the Law does ſpecifickly 
require; and amongſt others, Mr Monro is adjoined to Mr John Hay 
Gratis. | 
| Anno 1764, The KING being informed, that this was againſt | 
Law, and (as ſome ſaid) inconvenient, He by a Royal Letter to the 
Seſſion, as a juſt Executor of the Law, requires the Lords to reduce 
theſe Offices to their lawful Conſtitution and Number; But accord- 
ing to His Clement Nature, did alſo preſcribe, that theſe who in conſo- 

a nancy 


= 


CID. 

nancy to Law were to be remoyed, ſhould have a Gratification given 
by the other who was to remain in:cach Office, at ſuch a rate, as the 
fypreme Judicature of the Nation ſhould judge fic: The Seſhon giv- 
ing duttul Obedicnee to the Royal Will, in _ this matter to 

the Rule of the Law; They modifie no leſs, then the full of 
by cuſtom payed for ſuch an Adjun@ts Office at, or before that times 

viz. 7000 Merks to each. a 

There is no doubt theſe ho were judged fitteſt to be removed, 
tz rather have kept their illegal poſſeſſion, then take this ſum: 
Bit tticy could. not bur think their remoyal was ordered with Clemen- 
de , whemas by Law, they might have been ſet off from theit illegal 
Pofſeſnon without the reimburſment of theit inconſiderable Advance; 
yer to bę re · imburfed of ic, and enjoy their gain whilſt they poſſeſt, 
tho tò the Læſinof the other Clerks , on whom they were intruded, 
and accordingly they went off in acquieſcence. 
But if two who bought their Office did ſo, how well ſatisfied ſhould 
Mr: Monro have been, who not only entered illegally, and more illes 
"HF gally than the other two, but alſogratis > And albeit he would ra- 
| | ther have kept the Office , yet he ſhewed full acquielcence ; 1. By 
'1 | uſing no Proteſtation nor interpellation to the ſentence; 2. By homo- 
| + gating it, in receiving the Price.3.By gs A1 of all ſuch Right & 
Tale as be had, to another. And 4 by acquieſcing for 14 years in this trani- 
3 ] ation. Avd 5 by a voluntar exercing another Office. in that very 
= Court, inconſiſtent with his being a Clerk. viz. Of an Advocate with- 
* out Proteſtation or Inſinuation, that he had ſo much as any pretence 
IJ or an eye to the Clerkſhip. One who were not verſed in the Novel 
Et of Mr Monro's Replyes,and knew nothing but Law and Reaſon, would 
» chink that if there was Injury done to any in all this Affair, it was to 
1 . Hg, on whoſe Office Mr Monro was obtruded; And when the 
KING reſtored him to his Right, that yer he behoved to pay for 
this Juſtice,and to one who had no legal Tittle to it, and who gave no- 
: thing for it, had Mr Monro ſo much of pretence, it had ſav d hisLawyers the 
. | ex · 


. 
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Mager being 
u geceſlar tor 
no 


s, 


EX c | * 

1 Wh Mr Ha ges from the Office, Sir Auma 
Clerk Regiter, mbar ſhould 0 Je, d. A'Gleik 
the Kingdom, and exerciſe of Juſtzces Mr no Claim 
on his notable Title, and I dare ſay, Sir Tbemar\Marroy q1 ene 
that he could not place one in that Gchce, without hazard of being a 
Concuſlor,a Robber, or ſome other of the Nik Epithets. In the name 
of ſport, the Clerks place-mnſt vail till Mc Monro Aan e 
it; ox umil he fit dowi in his Chair : Sit Thoma did not Ene this 
Obligation , he Commithonates another whom he and the } 
judged fit, and receives a pool deed for ĩt. uia. 100 Pieces maxre t 
Jobn Hey did give for the hall of it to Mr Monro. He ſerves the. 
ges, but whar*s payed him for his Service? He muſt by this New N 
tured Logick, pay it in to Mr Maro who Seryed none, Interpelled 
none, and Exerced two other Jucrative Imployments at the time, in- 
conſiſtent with this Service ot a Clerk : Aud not only ſo, but to the 
as good, he muſt remove and yield his Place to Mr Monro, I hop 
under the pain of Quadruple : For fo the Edict preſcribes againſt the 
unwilling Reſtorer; and no doubt, the now Clerks ate not frank to 
Reſtorc haſtily. - 3 REO 

Well, Tarbat as the Replyer doth-ſhortly call him, comes thereaf- 
ter to be Clerk Regiſter, and in his time Actions were multiplyed, 
and it was judged by-many not unfit that there ſhould be two in 
every Office. Tarbas adviles it, and finds the Judges of this Opinion, 
He Repreſents it to the King, who gives his Conſent , but ſo as by a 
Letter, to lay it before the ſupreme Fudicature, who found that be- 
cauſe of the ſtanding Law this could not be done without the conſent 
> the 8 who were in Office, and they conſenting, Three were 
ad joyned. | 


Torbat did not by Vertue of ontrait to a ſlanding AR of 
Parliament, take; a Lief id add one or more in theſe. Of- 


fices 1 But TarbaWecording io the Law:, did add Oe each y wen 


| | ch * 
s of a great deal of miſtake, ch in cy atiop end application of Laws | 'Y 
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the conſent of him, to whom he was added; And wherc- 


a the ' Clauſe creept in to the Clerk Regiſters Commiſſions 


was no narrower than to allow him to add one or more; Tarba did 


take care in the Acx of Parliament 1685, That + Addi, 
th: with conſent ." ſhould not exceed one of Addition Aud all hi lle 


Tarkss can Declare » he never heard or thought of Mr. Monro as pre- 
tend ing to be a Principal 


or * | 3 
Now, How comes Terbet to be called or concerned in this Proceſ: 


it ic be for Reſtitution of what waspayed to him, in caſe of ByiRti- 


be 5 to be heard againſt that in time convenĩent, ſince on 
Nc or — —— grounds of Law , he will make it evident, 
that non tenetur de eviffione, of what he got, quatenxs in officio ; and that 


againft the Repetition when urged. TY | 
But he preſumes it Legally impoſſible, That 
the leaſt hazard from ſo wild a Claim, not ony 
oppoſite to all Law, Juſtice, and Reaſon. A 
ing, That the Right Honourable Court of Parliament, will take 
{vere Animadv 


to vex the Lei 


what 

Lybel and Replyes ſo full of the darkeſt miſtakes ot Law , and Lawy- 
ers, and ſo ſtuft with Paralogiſms in Law. , and Soleciſms in Grammar; 
He will makeno Anſwer , that being with far more Learning 
nor js proportĩonable, fully made by the Clerks in their Anſwers,and 


Dupliesto the Petition and Replies. And albeit he knows himſelf not 
reachable in the particular ; yet your Lordſhips will, ( hope, allow him 
Subjects, to Laws, 


to expoſtulat for red reis againſt ſueh Injutics, to 

and to our Soveraic nes; For as to ourſelves perhaps Record cannot 

inſtance ſo caivmnious a; Plea. Sometimes the Adverſarics gives their 

Attion the name of Coneuſſon, another time of Quod menu Gy ze 
| ofurt 


Deputes can be in 
not founded but 
is far from doubt- 


on of ſo ſcandalous and calumnious Plea's; which 
indeed as much as in the Pretender lyes , reflects as far on the Juſtice: 
of that Court, as can poſhbly be done, by bringing ridiculous Claims 
As if that High Court could not ſoon diſcern 
Perſon of common ſenſe. cannot but diſcern ; As to which 


#7, 
ö 
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' 
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yet both Dimiſn, — an 


ſofurth. I may fay with Cat in, | 7 f. 
— annie If there was C 


CCCINC 


mine be d 


granted without a ſhad 
metas: Is not this N | 
intollerablie ! But to make up all, Con 7 
And all the Black Names is ſum' d up at laſt, by the Replyer, in 
chis. It was voneby the Letter ofa King,nbo becaylc he wrires 
to his Senate, to Reduce Enormities and ille ga Invaſions of Rights, to, 
and according to the Standing Laws, and that by no extrajudicial 
Edid, nor new erefed Court, nor extraordinary Commiſſion , but by the 
Ordiner Supreme, and beft loved Can. the Nation: So far from ſhewing 
Anger at the Perſons; that in Rectify ing the wrong, he gratifies them 
by eward, rather than Puniſhment ; And ſo far from Threats, that 
zentler Expreſſions could not be Adapted, to excule the faults of a 
Child, than was uſed{by this Father of the Country to theſe cranſgrefſors 
of his Law But this is treated with no jmore Civil Name, then Con- 
even; And in plain Terms a KING ! for ſo Juſt, ſo Clement, ſo 1 
reſs 


ſo beneficial execution of the Fuft Laws, is branded with the exp 
Charafter of a Concuflor, a Robber, a Tyrant ! which touching 


ſo rudely on the lawjwl exerciſe of the Soveraign Power , as not only to 
ir 


Defame a late Glorious Ning, U MA ES; 
But wich a moſt Criminal Inſolence, to Pannel Rin ! And 
Eminent Rights. Fherefore 


to Attacque the Monarebie in its mol 
to conclude, The Yiſcaunt of Tarbas, Does Humbly Intreat Your _ 
Ps, 


i 


Uncle to both The 
| 


